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On August 28, 1995, this court granted defendant Fred
M Dellorfano Jr.'s 28 U . S.C. § 2255 notion to vacate his 1993
sentence arising out of his guilty plea to bank fraud and
conspiracy to racketeer because the governnent violated the
spirit of its plea bargain with Dellorfano. Dellorfano's case
was then transferred to the Honorable John P. Fullam who
resentenced Del l orfano on all counts.

Presently, Dellorfano has filed a further notion to
vacate, set aside or correct his sentence pursuant to 28 U S.C. §
2255 on the ground of ineffective assistance of counsel at
resentencing. Specifically, Dellorfano argues that his counsel,
Dennis P. Caglia, Esq., failed to contest findings of fact nade
at Dellorfano's original sentencing regarding Dellorfano's
of fense | evel enhancenents of four points for |eadership role and

two points for obstruction of justice.



For the reasons that follow, the court finds that
Del l orfano's present § 2255 notion is a "second or successive"
notion as that termis applied in the Antiterrorismand Effective
Death Penalty Act of 1996 (ATEDPA). Consequently, Dellorfano's
notion will be dism ssed because Dellorfano nust first obtain
aut hori zation to proceed with his notion fromthe court of

appeal s.

BACKGROUND

On February 19, 1993, Dellorfano pleaded guilty to one
count of racketeering, in violation of 18 U. S.C. § 1962(c), and
two counts of bank fraud, in violation of 18 U S.C. § 1344.
Dellorfano, in pleading guilty, admtted that he and others
enbezzl ed approximately $5.6 mllion froman enpl oyee wel fare
benefit plan and that he defrauded a Massachusetts bank and trust
conpany in connection with loans totalling approxi mately
$850, 000. At sentencing on July 19, 1993, Dellorfano was
represented by Quentin Brooks, Esq.

After sentencing, Dellorfano appealed his conviction to
the United States Court of Appeals for the Third Grcuit. Anpng
ot her issues on appeal, Dellorfano challenged his offense | eve
enhancenents of four points for his role as an organi zer or
| eader, and two points for obstruction of justice. On June 20,
1994, the court of appeals rejected both clains. Regarding
Del l orfano' s | eadershi p enhancenent, the court concl uded that

there was "anple basis in the record to support the district
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court's underlying findings[,]" and that the enhancenent was
supported by Dellorfano's stipulation in the plea agreenent.

United States v. Dellorfano, Cv. No. 93-1740, slip op. at 8 (3d

Cr. June 20, 1994). Simlarly, the court found that the
evi dence supported the district court's findings wwth respect to
Del l orfano's obstruction of justice enhancenent. 1d. at 10.
Subsequently, Dellorfano petitioned for a wit of certiorari, *
whi ch was denied on Cctober 17, 1994.

Dellorfano then filed a notion to vacate sentence under
28 U.S.C. 8§ 2255 on COctober 26, 1994. Dennis Caglia was
appointed to represent him On August 28, 1995, this court
vacated his original sentence because the governnent violated the
spirit of its plea bargain with Dellorfano. The plea agreenent
stated that Dellorfano and the governnent agreed that
Dellorfano's crimnal history category was category |. The
court, however, sentenced Dellorfano based on a crimnal history
category Il because Dellorfano had, after his guilty plea but
before sentencing, pleaded guilty to state crimnal charges in
Massachusetts. Dellorfano's presentence investigative report had
correctly recommended a crimnal history category Il but the
government erred by agreeing with the higher crimnal history
category. In vacating Dellorfano's sentence, the court held that

t he governnent's statenents in favor of the higher crimna

1. On August 3, 1994, while the petition was pending, Dellorfano
filed a 8 2255 notion to vacate sentence. On August 9, 1994, the
court denied Dellorfano's notion w thout prejudice pending

di sposition of his petition for wit of certiorari.
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hi story category represented a breach of the plea agreenent. In
accordance with Suprene Court precedent, Dellorfano's case was
then transferred to the Honorable John P. Fullamfor
resentencing.? The sentencing enhancenent issues raised here
were not raised in that notion

On January 5, 1996, before his resentencing, Dellorfano
filed a petition for wit of habeas corpus pursuant to 28 U. S.C
§ 2241. Dellorfano argued that his RI CO conviction violates the
Doubl e Jeopardy C ause of the Constitution because Dell orfano had
previously been subject to a private civil RICO suit in the
Western District of Pennsyl vani a.

On April 29, 1996, Judge Fullam resentenced Del | orfano
to 110 nonths on one count of conspiracy to racketeering, and 110
nont hs on two counts of bank fraud, to run concurrently.
Dellorfano attenpted to persuade Judge Fullamto reconsider his
of fense | evel enhancenent, but Judge Full am overrul ed

Del | orfano's objection, stating that Dellorfano's offense |evel

2. After the court vacated his sentence, Dellorfano noved to
withdraw his guilty plea pursuant to Fed. R CrimP. 32(e), which
provi des

If a notion to withdraw a plea of guilty or
nol o contendere is nmade before sentence is

i nposed, the court may permt the plea to be
withdrawn if the defendant shows any fair and
just reason. At any later tine, a plea my
be set aside only on direct appeal or by
notion under 28 U.S. C. 2255.

On April 1, 1996, the court denied Dellorfano's notion because
Dellorfano failed to present any fair and just reason to all ow
himto wthdraw his guilty plea.
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adj ustnent was the | aw of the case. Judge Fullamnoted that this

court had determ ned the offense | evel enhancenent at the tine of

the original sentencing and vacated Del |l orfano’'s sentence on a

ground unrelated to Dellorfano's offense | evel enhancenent.
Del l orfano rai sed his sentencing enhancenent clains in

his direct appeal of his newy inposed sentence. On Decenber 5,

1997, 1997, the Third Crcuit rejected Dellorfano' s clains,

hol ding that "the areas that defendant put at issue have already

been the subject of factual findings nade by the district court

t hat have been reviewed by this court, which found that the

evi dence of record supported the (stipul ated) enhancenents.”

United States v. Dellorfano, slip op. at 3 (3d Cr. Nov. 7,

1996). The court also stated that Dellorfano "has not set forth
a sufficient basis for believing that any new information (nuch
| ess, information that woul d have been unavailable to himprior
to his sentence, also a requisite for relief) would underm ne
those findings." 1d. On February 13, 1997, the court of appeals
deni ed Dellorfano's petitioned for a rehearing, and on May 15,
1997, the deadline passed for Dellorfano to file a petition for
wit of certiorari with the Suprene Court.

On May 16, 1996, this court denied Dellorfano's 8§ 2241
petition (double jeopardy claim. Because Dellorfano had been
resent enced subsequent to filing his 8 2241 petition, the court
hel d that 8§ 2241 no | onger served as the appropriate vehicle

t hrough which Dellorfano may attack his conviction. Accordingly,



the court construed Dellorfano's petition as a notion pursuant to
28 U.S.C. 8§ 2255, and denied Dellorfano's clains on the nerits.
On April 21, 1997, Dellorfano filed the present notion
to vacate, set aside or correct his sentence pursuant to 28
U S.C 8 2255 on the ground of ineffective assistance of counsel
at resentencing before Judge Fullam Dellorfano argues that his
counsel at resentencing, Dennis P. Caglia, Esq., failed to
contest findings of fact made at Dellorfano's original sentencing
regarding Dellorfano's offense | evel enhancenent of four points
for | eadership role and two points for obstruction of justice.
Del |l orfano contends that he infornmed Caglia that the testinony of
M chael Pagnozzi, Esq., was available to support Dellorfano's
claimthat he was not an organi zer, |eader, manager or supervisor
of the conspiracy, and that an affidavit from Ri chard Egbert,
Esq., was available to refute the governnment's argunent on
obstruction of justice. Dellorfano asserts that Caglia ignored
his request to prepare a sentenci ng nmenorandum poi nting out the
evi dence of Pagnozzi and Egbert, Caglia caused Pagnozzi to m ss
the sentencing hearing, Caglia did not informDellorfano of
Pagnozzi's whereabouts, Caglia failed to foll ow nunmerous requests
to prepare and present Pagnozzi's testinony and Egbert's
affidavit, and Caglia failed to address the court concerning his
conversation with Pagnozzi or proffer information with Egbert's

affidavit.

. DI SCUSSI ON



The ATEDPA states that before a district court can
consi der a second or successive § 2255 notion, the defendant nust
obtain froma three judge panel of the court of appeals an order
authorizing the district court to consider the notion. 28 U S.C
§ 2244, 2255. The court of appeals panel nust grant or deny the
order within 30 days, and nmay authorize the filing of a second
petition only if the defendant nmakes a prima facia show ng that
t he notion contains the foll ow ng:

(1) newy discovered evidence that, if

proven and viewed in the light of the

evi dence as a whole, would be sufficient to

establish by clear and convincing evi dence

that no reasonable fact finder would have

found the novant guilty of the offense; or

(2) a new rule of constitutional I|aw,

made retroactive to cases on collatera

review by the Suprenme Court, that was

previ ously unavai |l abl e.

28 U.S.C. § 2255.°

Nowhere in ATEDPA is the term "second or successive
notion" defined. However, the text of the ATEDPA reveal s that
the term "second or successive" notion refers to 8 2255 notions
that raise new clains, as well as to notions that raise clains

previously presented in a prior application. Prior to the

3. The Seventh Circuit has held that the new certification
procedures in ATEDPA are mandatory. Nunez v. United States, 96
F.3d 990, 991 (7th G r. 1996) (unless court of appeals has given
approval for its filing, the district court nust dismss second
petition without waiting for response from governnent because
district court |acks subject matter jurisdiction). However, the
Second Circuit has indicated that rather than dism ss uncertified
successive § 2255 petitions, the district court should transfer
such petitions to the court of appeals for approval. Liriano v.
United States, 95 F.3d 119, 122 (2d Cir. 1996).
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enact ment of the ATEDPA, a district court could dismss a
subsequent 8§ 2255 notion where the defendant failed to allege new
or different grounds for relief, termed a "second or successive"
notion, or where the defendant rai sed new grounds that could have
been raised in an earlier notion, terned an "abusive notion."

Kuhl mann v. Wlson, 477 U S. 436, 444 n.6 (1986); 28 U.S.C. 8§

2255, Rule 9.% Under the ATEDPA, subsequent § 2254 petitions and
8§ 2255 notions that raise clains not previously presented in a
prior application are also terned "second or successive." See

Christy v. Horn, 1997 W. 296402, at *3 (3d Cir. June 5, 1997); 28

U S.C. 88 2244(b)(2), 2255.

The ATEDPA' s aut horization requirenments for "second or
successive" 8§ 2255 notions do not apply where the defendant's
prior notion or notions were dismssed wthout prejudice for
failure to exhaust state renedies. Christy, 1997 W 296402, at
*3. Simlarly, the Seventh Crcuit has held that a habeas
petition filed after the district court has dismssed an initial

application is not a second or successive petition where the

4. The former Rule 9(b) provided as foll ows:

Successive notions. A second or
successive notion may be dismssed if the
judge finds that it fails to allege new or
different grounds for relief and the prior
determ nation was on the nerits or, if new
and different grounds are alleged, the judge
finds that the failure of the novant to
assert those grounds in a prior notion
constituted an abuse of the procedure
governed by these rules.

28 U.S.C. § 2255, Rule 9.



district court dismssed the initial petition w thout addressing
the nerits because the initial filing was unintelligible or
poorly devel oped, or the defendant failed to pay the requisite

filing fee. See Benton v. Washington, 106 F.3d 162 (7th Cr.

1996) .

Here, Dellorfano's initial 8§ 2255 notion was deci ded on
the nerits. Simlarly, Dellorfano's 8 2241 petition was treated
as a 8 2255 notion, and was considered on the nerits.
Consequently, Dellorfano's present 8 2255 notion is at |east his
second and arguably his third 8 2255 notion and, hence, is a
successive notion as that termis applied in the ATEDPA. See

United States v. DeVaughn, 1997 WL 33267 (E.D. Pa. Jan. 21, 1997)

(hol ding that defendant's 8§ 2255 notion filed after resentencing
foll owi ng vacation of sentence on prior § 2255 notion was a
second or successive notion requiring authorization fromthe
court of appeals).

Were a defendant's 8§ 2255 notion rai ses new clains
that arise solely fromevents that occurred at resentencing, and
hence such clainms could not have been foreseen prior to
resentenci ng, considerations of justice and fairness may conpel
the district court to consider such a notion as a first notion.
Here, however, Dellorfano could have raised the substance of his
present claimin either of his prior 8§ 2255 notions because the
operative events underlying the claimpredate both of
Dellorfano's prior nmotions. Albeit Dellorfano franmes his instant

claimas one of ineffective assi stance of counsel at

9



resentencing, the crux of Dellorfano's claimis a challenge to
this court's assessnent at the original sentencing of

Dell orfano's total offense |evel because to denonstrate that
Caglia was ineffective at resentencing, Dellorfano nust show
prejudice. That is, Dellorfano nust show that the court erred in
the original sentencing in applying a four point enhancenent for

| eadership role and two poi nt enhancenent for obstruction of

justice. See Strickland v. Washington, 466 U S. 668, 687, 690

(1984) (holding that to obtain relief under the Sixth Amendnent
for ineffective assistance by trial counsel, defendant nust
denonstrate that counsel's performance was deficient and that
counsel 's performance caused defendant prejudice). Moreover
Del l orfano was represented at his original sentencing by Quentin
Brooks, Esq., and by Caglia in his first 8 2255 noti on.
Therefore, there was no practical reason why Dellorfano could not
have brought in his first 8§ 2255 notion a claimthat Brooks--by
not challenging Dellorfano's offense | evel enhancenent in the
manner that he now seeks--provided Dellorfano with ineffective

assi stance of counsel at the original sentencing.® Consequently,

5. Further, Dellorfano now cannot assert a claimthat because
Caglia failed to raise his offense | evel enhancenent claimin the
first 8 2255 notion, Dellorfano was deni ed effective assi stance
of counsel in the first 8§ 2255 proceeding. Prior to the ATEDPA,
under the abuse of the wit analysis attorney error in a prior
federal habeas petition could never serve as legitimte "cause"
for raising a newclaimin a second federal habeas petition. See
Ritchie v. Eberhart, 11 F.3d 587 (6th CGr. 1993); Johnson v.
Hargett, 978 F.2d 855, 859 (5th Cir. 1992); Blair v. Arnontrout,
976 F.2d 1130, 1139 (8th Gr. 1992); United States v. MacDonal d,
966 F.2d 854, 859 n.9 (4th Cr. 1992); Harris v. Vasquez, 949
(continued...)
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because Del |l orfano coul d have rai sed the substantive issues that
underlie his present 8§ 2255 notion in a previous notion,
consi derations of justice and fairness do not conpel the court to

consider Dellorfano's present § 2255 notion as a first notion. °

5. (...continued)
F.2d 1497, 1513-14 (9th GCr. 1990). That rule was derived froma
conbi nati on of the principles announced in three separate Suprene
Court decisions. First, a defendant has no constitutional right
to effective assistance of counsel in the preparation of his
original federal petition. See Pennsylvania v. Finley, 481 U. S
551, 556-57 (1987). Second, in MCdeskey v. Zant, 111 S.C
1454, 1470 (1991), the Suprene Court held that the cause and
prejudice test for an abuse of the wit analysis is the sane as
that for state procedural default. Third, in Colenan v.
Thonpson, 111 S. C. 2546, 2566 (1991), the Court held that
i nadvertent error by counsel in failing to file a state court
habeas appeal on tine does not constitute cause to excuse the
procedural default. The Court explained that the "cause" that
can excuse a default "nust be sonething external to the
petitioner, sonething that cannot fairly be attributed to hin{,]"
and that the only attorney error that is external to the
petitioner is attorney error that constitutes a violation of
petitioner's constitutional right to counsel. [d. Put together,
these three cases reveal ed that counsel error in a prior 8§ 2255
notion is not a factor external to the defendant because a
def endant has no constitutional right to counsel in his first
notion and, therefore, such counsel error cannot constitute
"cause" under an abuse of the wit analysis.

Under the ATEDPA, counsel error in a prior § 2255
notion can never be the basis for a second §8 2255 cl ai m because
t he ATEDPA prohibits all subsequent 8§ 2255 notions, except where
t he defendant nakes a prima facia show ng that the notion
contains newy discovered evidence that if available at trial
woul d have resulted in a not-guilty verdict, or that the notion
relies on an applicable new rule of constitutional |aw that was
previously unavailable. 28 U S. C § 2255. CQbviously, if a
def endant could get around the "second or successive" notion rule
by asserting that counsel in a prior notion was ineffective in
not having previously raised the defendant's new claim the
pur pose of the successive notion provision would be defeated
because defendants coul d evade the ATEDPA by fram ng their new
clains under the guise of a ineffective assistance of § 2255
counsel claim

6. In Burris v. Parke, 95 F.3d 465 (7th Cr. 1996) (en banc),
(continued...)
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L1l CONCLUSI ON

In sum Dellorfano's notion is a successive § 2255
notion and, therefore, Dellorfano first nust seek authorization
to proceed fromthe United States Court of Appeals for the Third
Crcuit.

An appropriate order follows.

6. (...continued)

the Seventh Circuit held that the harsh consequences of the
second or successive petition provision of the ATEDPA do not
apply where a prior petition was deci ded before the date of

enact ment, and where application of the new | aw woul d be
"retroactive in the sense of 'attaching new | egal consequences to
events conpleted before its enactnment.'" [d., at 468 (quoting
Landgraf v. USI Film Products, 511 U S. 244 (1994)). Such
retroactivity concerns are inplicated where application of the
new | aw woul d have the effect of "nousetrapping” the prisoner in
that the new |law would force himto forfeit a renedy that was
previously available. 1d. at 469. Here, such retroactivity
concerns do not arise because even under prior law, Dellorfano's
present clai mwould have been barred under an abuse of the wit
analysis in that Dellorfano could have raised his offense
enhancenent claimin either of his previous 8§ 2255 notions.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRED M DELLORFANO, JR. : ClVIL ACTION
NO. 97-2709
V.
: CRI M NAL ACTI ON
UNI TED STATES OF AMERI CA : NO. 92-27-1
: NO.  93-315
ORDER
AND NOW THI' S DAY OF June, 1997, upon consideration

of defendant's notion to vacate, set aside or correct his
sentence pursuant to 28 U S.C. § 2255, IT IS ORDERED t hat
defendant's notion, which is a "second or successive" notion, is
DENI ED wi t hout prejudice to defendant's right to seek

aut hori zation to proceed fromthe United States Court of Appeals

for the Third Crcuit.

BY THE COURT:

Wl liamH Yohn, Jr., Judge
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